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To:  

All Headteachers and Chairs of Governors

Dear Colleague

The attached document, Contracts of Employment, is available to all schools free of charge, as it is a policy that forms part of employees' conditions of service. The information contained in this document forms the basis of all Principal and Section One Statements issued by the School Support Personnel Services in accordance with all appropriate employment legislation including The Employment Rights Act 1996 and the Trade Union Reform and Employment Rights Act 1993.  Employment law is becoming increasingly complex following UK and EC legislation.  Schools need to ensure that their policies and practices comply within this legal framework.

The contract of employment contains the principal rules governing the employment relationship.  It lays down the rights and obligations which the employer and the employee have undertaken to each other.  It is, therefore, essential that both parties fully understand the agreement they have made.

As Derbyshire County Council remains the legal employer, Maintained and Controlled schools who choose to compile and issue their own contracts of employment should ensure that they comply with all statutory requirements by forwarding a copy to the School Support Personnel Service for verification and approval.    In these circumstances, a charge will be made to the school, in accordance with the School Support Personnel Services consultancy rate, should it require any subsequent advice.  

Yours sincerely

Helen Birkett

Head of Schools' Personnel
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1.   
INTRODUCTION   


Although Derbyshire County Council remains the employer in law for Community Schools, under Local Management of Schools it is the individual Governing Body that determines aspects of the contract relating to an individual’s salary scale, working pattern, etc, in accordance with their terms and conditions of employment. Governing Bodies, therefore, also have a contractual relationship with the employee and it is important that governors, managers, and employees understand the nature of the relationship and the implications for them.

The Governing Body is the employer in law for Foundation and Aided schools and the advice and guidance in this document is applicable to those schools, governing bodies and employees. 

The absence of a written contract may lead to confusion and uncertainty in the        

employment relationship, particularly where there is a dispute as to a particular term.  Governing Bodies are, therefore, strongly advised to ensure that all new employees of the school are provided with a contract of employment which sets out clearly and precisely the full terms and conditions of employment.

This document provides guidance to Governing Bodies on:

· Their responsibilities in providing all employees with a contract of employment.  

· The legal relationship of the Contract of Employment between an employer and an employee. 

· Their responsibilities in relation to Contracts of Employment.

· Statutory requirements 

· Good industrial relations practice

· Relevant employment legislation

The advice contained in this document is relevant to all employees and is recommended for adoption by Governing Bodies in exercising their powers of Local Management.  

The employment relationship is becoming increasingly complex with a continuous stream of employment legislation being passed.  Governing Bodies should note that this document is a brief guide and they are strongly recommended to seek professional advice about drafting contracts of employment. 

This document forms the basis of the Authority's advice and support to schools.

The School Support Division Personnel Section provides Governing Bodies with support on contracts of employment through its traded services for schools and schools should contact their personnel officer for any advice and guidance.

2.
THE CONTRACT OF EMPLOYMENT

The Contract of Employment contains the principal rules governing the employment relationship.  It lays down the rights and obligations which the employer and the employee have undertaken to each other.  It is, therefore, essential that both parties fully understand the agreement they have made.

Contractual terms may be expressed, implied, or determined by custom and practice.  The difference is not one of legal effect but the way in which the consent of both parties is manifested.  A ‘Contract’ need not be written down, or signed, in order for it to be enforceable.

There are a number of legal consequences arising from the existence of a Contract of Employment apart from the obvious general obligation not to act in breach of that contract.  It is, therefore, good practice to provide written Contracts of Employment which state clearly all of the terms which it is intended should form part of the contractual relationship between both parties.   

3.
THE WRITTEN STATEMENT

The written statement may be provided in more than one document.  There is, however,  a requirement that certain terms be contained in one 'Principal Statement'.  These are as follows:-

· The names of the employee and employer.

· The date that employment began.

· The date the employee's continuous employment began (taking into account  any previous period of continuous employment which the employee is entitled to count towards his overall period of continuous employment).

· The scale or rate of pay or the method of calculating it.

· The intervals at which the employee is paid (ie weekly/fortnightly/monthly).

· The hours of work.

· The job title or a brief description of the work which the employee is employed to undertake.

· The place of work or, if the employee is required to work at various places, an indication that this is the case, and the  employer's address.

Additional particulars can either be contained in the 'Principal Statement' or in the 'Section One Statement'.  The employee must be given all the required particulars within two months of starting work or becoming entitled to receive a statement of terms and conditions, which include the following:-

· sickness and sick pay provision.

· pension and pension schemes.

· notice to be given by the employer and employee to terminate employment.

· grievance and disciplinary procedings.

The following information may be provided in instalments, as long as this is done by the end of the second month. The Authority provides this information in a ‘Section One Statement’:

· Terms relating to sickness, injury and sick pay;

· Details about available pension schemes;

· The length of notice that the employee must give and is entitled to receive to terminate the contract;

· Where the appointment is temporary how long it is likely to last or the termination date of a fixed-term contract;

· Collective agreements, which directly affect terms and conditions. Where the employer is not a party the persons by whom they are made must be named;

· Details relating to working outside the UK where this is applicable;

· Terms relating to disciplinary and grievance procedures.

The Principal Statement need not set out all the terms in detail and can refer to documents in which the terms are found.  If a Contract of Employment has no terms under one or more of the above headings, the statement should say so.

The School Support Division, Personnel Section, can provide examples of the Authority’s Principal Statement and Section One Statement of terms and conditions as part of its traded services for schools.

Written contracts of employment often refer to other documents which may, depending on the context and circumstances, become a part of the contract.  This means of incorporating documents into a contract is known as "incorporation by reference". Documents such as the disciplinary procedure, the grievance procedure and collective agreements are common examples of documents which can be incorporated into contracts of employment in this way.

Variations to the Contract of Employment


It is strongly advised that if a Governing Body is considering varying an employee’s contract of employment, they contact the School Support Personnel Services for advice and guidance.

Varying a contract of employment should involve a period of consultation between the employer and the employee and an appropriate notice period.  The intention of which is to reach and agreement.  Failure to comply with an appropriate procedure may lead to an employee resigning and making a claim to an Employment Tribunal.

4.
RESPONSIBILITIES OF GOVERNING BODIES AND THE LA

The Governing Body

The Governing Body of all Community Schools ‘operates’ the Contract of Employment which exists between the employee and the Authority.  Governing Bodies are responsible for determining the conditions of the contract in accordance with national and local agreement and rate of pay in accordance with national and local agreements and their agreed pay policy. 

In effect the Governing Body appoints the employee to the post and the Authority must  employ an individual who the Governing Body appoints unless there is a justifiable reason not to.  The Authority must also terminate the employment of an employee if the Governing Body has dismissed that person unless there is a justifiable reason not to.

Conditions of Service for teachers in LA maintained schools are derived from three basic sources:-

· The School Teachers’ Pay and Conditions of Service document or Blue Book, which sets out provision on teachers professional duties, working time and cover, and is determined by the Government taking into account recommendations made by the School Teachers Review Body.

· The “Burgundy Book” document, which covers many other such areas as sick pay, maternity pay and notice, and is a national agreement between Local Education Authorities and the Teachers Organisations; and

· Local Agreements, which set out further provisions on issues such as cover which are contained in the Local Authority’s Personnel Handbook.

Conditions of service for support staff in LA maintained schools are derived from the following sources:-

· Green Book - National Agreement on Pay and Conditions of Service for Local Government Services Employees

· Local Agreements - These set out further provisions which are contained in the Local Authority Personnel Handbook.

The LA

The Authority will continue to issue the Principal Statement and the Section One Statement where the Authority has a traded agreement with the school.  Schools who choose not to purchase the LA’s personnel service are responsible for ensuring that the LA has sight of their employees’ contracts of employment for verification and approval since Derbyshire County Council remains the legal employer.


Aided and Foundation Schools

Governing Bodies of Aided and Foundation Schools fulfil the responsibilities of both the Governing Body of Community Schools and the LA.

Governing Bodies which buy the LA’s comprehensive personnel service or the separate service for contracts of employment who wish to make an appointment will provide the School Support Division Personnel Section with the relevant information relating to the appointment.  The School Support Division Personnel Section will issue a Contract of Employment to an individual on behalf of the Governing Body, providing all the relevant information has been provided and the appropriate appointment procedures have been followed.  Appointments are made to a specific school.  

The School Support Division Personnel Section provides advice to Governing Bodies which buy the LA’s traded Personnel Services on appropriate job description, person specification and grades for posts.  Governing Bodies which buy the LA’s Personnel Services will have access to the  Authority’s Job Evaluation Scheme which will help prevent claims for equal pay for work of equal value.

5.
OTHER DUTIES UNDER THE CONTRACT OF EMPLOYMENT

5.1
Statutory Duties 

The type of contract between the employer and employee will affect the statutory rights to the employee as well as the common law duties, which an employer has to the employee.  Employment Legislation determines the employer’s statutory duties as on pages 6 - 8.

Governing Bodies which buy the LA’s comprehensive personnel service or the separate service for contracts of employment who wish to make an appointment will provide the School Support Division Personnel Section with the relevant information relating to the appointment.

5.2
Common Law Duties Under a Contract of Employment

This is a complex area of law and brief examples of general duties under common law are:

(i)     Employer’s Duties

· duty to pay the employee who is willing to work;

· duty to indemnify the employee against expenses incurred in carrying    

     out the work;

· duty to take reasonable care;

· duty of mutual trust and confidence
.

(ii)  Employee’s Duties:

· duty of service, i.e. to do the job and to do the job himself/herself;

· duty to act with reasonable care; 

· duty of mutual trust and confidence which includes obeying lawful orders, courtesy, honesty and respecting confidentiality.

6. TEMPORARY AND FIXED TERM CONTRACTS OF EMPLOYMENT

Since the introduction of LMS, there has been an increase in the number of employees working with temporary or fixed term contracts.


There has also been an increase in the number of complaints brought before Employment Tribunals by staff who claimed that the ending of their employment, despite being of a fixed term or temporary nature, amounted to unfair dismissal.  Many of these claims have been successful.  The reason given by the Tribunal for their decisions have differed according to the facts of each case indicating that ending temporary contracts is potentially a highly complex aspect of employment law.
Employment Legislation determines that Governing Bodies and Headteachers have a duty to ensure that situations involving staff appointed to temporary or fixed term contracts are managed appropriately and effectively.

All employees have the right not to be unfairly dismissed by their employer.  This right was established by legislation which came into effect in 1972.  Although the law has been amended on several occasions the principles are now well established.  The present law is contained in Part X of the Employment Rights Act 1996 which consolidates the statutory provisions previously contained in the Employment Protection (Consolidation) Act 1978, as amended.

The right not to be unfairly dismissed enables employees who feel there is no justifiable reason for their dismissal, or proper dismissal procedures have not been followed, to complain to an Employment Tribunal. 

This right was previously established after two years’ continuous service, but now

the employee must have been continuously employed for at least one year. Continuous service is defined as employment in the maintained sector and may include service at other schools in Derbyshire, or other Authorities, before the employee was appointed to their present post.

Advice on this aspect of law is based on the case of Rosindale v. Cape Cornwall School/Cornwall County Council.  The tribunal found that Miss Rosindale’s dismissal was unfair because when the last in a series of fixed term contracts ended and was not renewed, it was not satisfied that the basis for the post she held, described as “temporary pending a permanent employment”, ever constituted a genuine purpose for her engagement on a temporary basis.  It was merely a bold assertion that the contract was temporary which could not be justified by the Governors.

Schools should:

· Undertake a proper dismissal procedure, offering the right of representation and appeal, for all employees who have one or more years continuous service; 

· Only make temporary appointments where there is a genuine reason for the temporary nature of the post;

· Not end the temporary contract of an employee who has one or more years continuous service and then appoint a new employee on a permanent or temporary contract to the same post.  
If the reason for a temporary contract is not genuine, or a temporary contract is terminated and a new employee is appointed, or a proper dismissal procedure has not been followed, the employee whose temporary contract has been terminated may make a claim of unfair dismissal to an Employment Tribunal.

In some instances past practice has been to use temporary contracts to protect the jobs of “permanent” employees and therefore avoid the need for redundancies.  This is not the case.  Any dismissal in these circumstances is likely to be a redundancy and  schools must follow a statutory redundancy procedure which includes notifying and formally consulting the employee(s) concerned and the recognised trade unions on the proposal to reduce the staffing establishment.  Governing Bodies must  inform them of their established employment rights, such as consultation, representation, appeal and appropriate notice and ensure these are met.

Where an application to an Employment Tribunal for unfair dismissal succeeds the tribunal has a range of remedies available. 

· An order for reinstatement or re-engagement. The dismissed employee must be re-employed by their former employer.

· A monetary award.

It is important, therefore, that schools employ staff on a temporary basis only in the following circumstances:

· Where the appointment is to cover the absence of another member of staff on maternity leave, secondment, or long-term sickness. Any cover for short-term illness would normally  be on a supply basis;

· Where the school can be reasonably certain that the budget and/or pupil numbers will fall to such an extent that the existing level of staffing cannot be sustained in the next financial year;

· Where the post is to be filled on a permanent basis but there is a need for a short-term appointment while a permanent appointment is being made;

· In the lead up to the re-organisation or closure of a school;

· To meet a change in curriculum needs arising from a short-term increase in demand for a particular subject or to provide additional support in a particular area;

· To meet a temporary increase in pupil numbers during the course of a year which necessitates additional staffing for a fixed period;

· Where the duties and responsibilities of the post relate to a new initiative or function for which the longer term future is uncertain.  This includes externally funded posts such as Advanced Skills Teachers or secondments.

It is not appropriate to:

· Make temporary appointments as a ‘probationary’ measure to assess an employee’s suitability or competence. 

· Dismiss a temporary employee, or refuse them an interview for a continuing post, only because you have concerns about their performance or attendance which have not been addressed through proper procedures. 

· Dismiss a temporary employee and then appoint a different employee to the same post in order to reduce salary costs.

There are proper Competence and Absence Control procedures agreed by Governing Bodies of all schools, which should be used to address issues of performance or frequent absence. 

It is important that the letter of appointment for a fixed term or temporary contract should include:

· A clear statement of the purpose of the contract.

· A clear explanation as to why the particular post needs to be filled on a fixed term or temporary basis.

· The anticipated length of the contract.

· The reason why it will terminate once the purpose is fulfilled.

Any request for the LA to advertise a temporary post or issue a temporary contract of employment sent by school to a School Support Division Personnel Support Officer should include these details.  If not, the Personnel Support Officer will ask for them and will not place the advert or issue the temporary contract until they have that information. 

Governing Bodies should be aware that in future, if they have not complied with the Authority’s advice on temporary and fixed term contracts, the LA will consider who should meet the cost of any settlement.  In these circumstances schools may be required to pay for any financial awards from their budget.

A Procedure for the use of fixed term and temporary contracts and a Code of Practice for the use of temporary and fixed term contracts for adoption by Governing Bodies are included as Appendix 2 and 3 to this document.

APPENDIX ONE

ASSOCIATED EMPLOYMENT LEGISLATION

i)
The Employment Rights Act 1996

The Employment Rights Act 1996 defines an employee as an individual who has entered into or who works under a contract of employment.  A 'contract of employment' is defined by the Act as a contract of service. The significance of this is that employees are entitled to the protection afforded by the Act, including the right not to be unfairly dismissed, the rights to a redundancy payment, guarantee payment, minimum period of notice and payment during periods of suspension on medical or pregnancy-related health and safety grounds. 

ii)
Anti-Discrimination Legislation

The Sex Discrimination Act 1975, the Race Relations Act 1976 and the Disability Discrimination Act 1995 offer protection to employees. 

The Race Relations Act 1976 (Amendment) Regulations 2003

These regulations introduce several key amendments to the Race Relations Act 1976, including protection from harassment and protection from post-employment discrimination.  The amendments only apply to discrimination on the grounds of race, ethnic or national origins.  Discrimination on the grounds of colour or nationality is still dealt with under the original provisions of the Race Relations Act 1976.  

iii)
The Sex Discrimination Act 1975
This Act applied to both sexes.  There are 3 major forms of discrimination:

Direct  
-    
Treating one sex less favourably than the other.

Indirect        
-    
Treating a married person less favourably than an                                 
unmarried person of the same sex.

Victimisation  -   
Taking action against anyone for asserting rights                                  under the Sex Discrimination Act (or the Equal Pay                                 Act) or for giving evidence or information in                           Proceedings in this connection.              

iv)
The Disability Discrimination Act 1995
This Act protects disabled people from discrimination in the field of employment.  The Code also applies to people who no longer have a disability but have had one in the past.  It is unlawful to discriminate against disabled persons in recruitment, promotion, training, working conditions and dismissal.  

Employers must make 'reasonable adjustments' to the workplace or working conditions which cause disadvantage to a disabled employee.

v)
Discrimination Against Part-Time Workers
Part-time workers have the right not to be treated less favourably than a 'comparable' (same work, type of contract) full-time worker in the same employment unless the employer can justify that treatment.  This covers terms and conditions of employment or any other detriment.

vi)
Discrimination Against Fixed-Term Employees
Fixed-term employees should not be treated less favourably than comparable, permanent employees on the grounds that they are fixed-term employees, unless this is objectively justified.

Treatment may be assessed in 2 ways:-

· By reference to any one of the fixed-term employee's terms and conditions of employment, which should be not less favourable than the comparator's

Or

· By reference to the fixed-term employee's overall package of terms and conditions of employment, which should not be less favourable.

Fixed-term employees should be given information on permanent vacancies in the organisation.

Please see Appendix 1.

vii)
The Trade Union Reform and Employment Rights Act 1993 (TURERA)

An employee is entitled to be provided with a written statement of main terms and conditions of employment within two months of starting employment.

APPENDIX TWO

PROCEDURE FOR THE USE OF FIXED TERM AND TEMPORARY CONTRACTS

FOR TEACHING AND NON TEACHING POSTS IN SCHOOLS INCORPORATING A
CODE OF PRACTICE FOR GOVERNING BODIES
1.
Introduction
When determining the staffing establishment of a school a balance has to be struck between the need for employees of a temporary nature and the need to maintain a stable workforce.  Extensive or unnecessary use of fixed term contracts creates uncertainty within the school, makes it difficult to ensure stability and to attract staff of the right experience because of the lack of long term job security.

The Code of Practice contained in this procedure aims to identify circumstances where fixed term or temporary contracts might be acceptable for both teaching and non-teaching posts.  It applies to both full and part-time teaching and non-teaching appointments in schools and to teaching posts within services administered by the Education Authority.  

Appointments to fixed term or temporary contracts will be made in accordance with the relevant Articles of Government and national and local conditions of service.  The letter of appointment and contract will state:

(
The reason for the temporary employment,

(
The anticipated length of the contract, 

(
The reason for its termination and any special notice provisions.

The LA should, therefore, be given this information when notification of an appointment is sent to the school’s Personnel Support Officer.

2.
Definitions 
A  Fixed Term Contract is a contract where it is agreed at the outset that it will end on a specific date.  The majority of temporary contracts in schools will be of this type.

A  Temporary Contract is a contract for a specific temporary purpose, but of uncertain duration, often known as an 'open ended' temporary contract.  This type of contract will be used where an appointment is made to cover for an absent colleague where the likely date of return is not known. Examples are for maternity leave or long term sickness.

Temporary contracts should, therefore only be used in very limited circumstances.

3.
Legal and Contractual Position
Some rights under employment legislation are dependent on completion of a period of continuous employment.

The Employment Rights Act 1996 states that the qualifying period of continuous employment needed to acquire the right not to be unfairly dismissed is one year. This includes the right to be dismissed for a justifiable reason and by a proper dismissal procedure.  The right to receive a redundancy payment is still dependent on two years continuous service.

Employment legislation makes no distinction between employment on a permanent, temporary or fixed term contract in relation to the period of continuous employment for these rights.  All count towards the period of continuous employment.  Also, the period takes account of all employment with the County Council or with the Governing Bodies of Aided Schools and Foundation Schools maintained by Derbyshire.  You should seek advice from your Personnel Support Officer on the issue of continuity of service between different Voluntary Aided schools or different Foundation schools or other LAs. 

Governors should be aware that school holidays will not necessarily constitute a break in service.   This does not render the temporary aspect of the contract invalid, but it does mean that the employee has rights of redress if the contract is not ended fairly.  Experience has shown that Employment Tribunals will expect employers to have followed normal dismissal procedures.       

Under the 1996 Employment Rights Act where a contract is not permanent, it must state the period for which it is expected to continue, or a date when it is to end if it is for a fixed term. 

This already happens in the case of fixed term contracts but must also be included in open ended temporary contracts.  The dates specified in the contract will normally be in accordance with the definition of the school term.  For teachers this is set out in the Conditions of Service for School Teachers, normally 30 April, 31 August, and 31 December.  For non-teaching staff the appropriate notice, in accordance with their conditions of service and the length of service, would be given.

The expiry and non-renewal of fixed term or temporary contracts is a dismissal in law and these types of contracts cannot simply be ended without following proper employment procedures.  

If the reason for a fixed term or temporary contract has disappeared that would be a legitimate reason for dismissal.  If, however, a suitable alternative post is available within the school the individual must be considered for that post.

The County Council has powers under Schedule 14 of the Education Act 1996 to assist in finding alternative employment and these powers will be used to seek to avoid redundancy.

As already indicated an individual who is employed on a series of fixed term and/or temporary contracts accrues statutory employment rights in the same way as a permanent member of staff.  This includes an entitlement to redundancy rights where a contract expires in circumstances which meet the statutory definition of redundancy.  The statutory definition of redundancy is:- 

 “An employee who is dismissed will have been dismissed for redundancy if the dismissal is wholly or mainly due to the fact that:  The requirements of the business for employees to carry out work of a particular kind has ceased or diminished or is expected to cease or diminish”. For example:

(
The workload has reduced.

(
New methods mean that the workload can be maintained by fewer staff.

(
Budget difficulties mean that fewer staff can be employed even though the 


workload is not necessarily reduced.

In all cases there is a legal obligation to consult with trade unions.  The 1993 Act has extended this obligation to include meaningful consultation about ways of avoiding, reducing and mitigating the consequences of dismissal and requires that consultation should seek to reach agreement with the trade unions’ representatives.  Employment Tribunal case law has also confirmed the need to ensure that consultation takes place with the individuals affected.

4.
Considerations When Using Fixed Term or Temporary Contracts
Governors should bear in mind the following points when considering whether a particular appointment should be made on a temporary, fixed term or supply basis.

(i)
Fluctuating demand for part-time staff
Part-time staff are sometimes appointed on a series of fixed term contracts; the hours offered each year varying according to needs.  In most cases there is a minimum number of hours below which the requirement is unlikely to go.  In such cases it is possible to appoint to a permanent part-time contract at that level with any extra needs for a particular year being met by offering additional hours for a fixed period, on an additional contract where the requirement exceeds 12 weeks.

Many schools employ staff on contracts of one term or more to deal with fluctuations in pupil numbers or other need.  This can lead to increasing or decreasing the number of staff and/or hours worked.

(ii)
Budget Uncertainty
It is not acceptable practice to use fixed term or temporary contracts in perpetuity in anticipation of a fall in the schools budget share and/or fall in the number of pupils on roll.

Before using a temporary or fixed term contract for budgetary reasons an assessment of the likelihood of a reduction and possible timescale is necessary.  Staff will accrue employment rights after, at present, one year since all service with the Local Authority counts towards the calculation of continuous service.  As the individual may have employment rights when they join the school the appointment on a temporary or fixed term contract will not, in every case, prevent claims for unfair dismissal or redundancy when that contract comes to an end.

Consideration also needs to be given to any possible turnover amongst staff at the school which would meet any projected budget reduction.

(iii)
Newly Qualified Teachers
Careful consideration is needed before appointing a newly qualified teacher to a fixed term or temporary contract.  The ‘Education (Induction Arrangements for School Teachers) (England) Regulations 1999’ and Circular No 5/99 ‘The Induction Period for Newly Qualified Teachers’ set out the induction standards against which newly qualified teachers will be assessed, and gives guidance on how they should be supported, monitored and assessed during their first year of teaching. Under the Induction Regulations teachers who obtain Qualified Teacher Status after 7 May 1999 will have to complete an induction period of three school terms (or equivalent). A period of employment of at least one school term counts towards induction. Governors should also bear in mind the employment consequences of a newly qualified teacher who fails to complete the induction period satisfactorily.

Fixed Term contracts should not be used to assess the suitability of newly qualified or other teachers or as a means of probation.

Dismissal Procedures for Staff on Fixed Term and Temporary Contracts
In all circumstances the first stage in any dismissal procedure including dismissal from a temporary contract is the consultation process.  Where the governors decide not to renew the contract for an individual who has more than 3 months continuous service the following dismissal procedures should be followed:

1)

Where the individual has less than one year continuous service with Derbyshire County Council - the  contract should be terminated with due notice as at present.

2)
Where the individual has one year or more continuous service with Derbyshire County Council - the contract should be terminated following a full dismissal procedure including consultation, representation and appeal.
(
If the individual has two years or more continuous service there is the potential for a redundancy payment.

Before the end of the penultimate term of the contract the employee should be informed that the Governing Body will consider whether to renew the contract early in the following term.  This should be confirmed and the procedure for non-renewal outlined in a letter with an additional copy for the employee's trade union or professional association.  Also, this letter should request any comments on its content which should be sent to the Governing Body by the date when it intends to consider potential non-renewal of the contract.

 

ADVANCE \R 609.65The Governing Body’s Personnel Committee should consider whether or not to renew the contract taking into account any comments made by the employee or their trade union or professional association.  If the decision is not to renew, the employee should be informed in writing of the decision within 24 hours and of their right of representation to the Personnel Committee.

If the employee takes up their right of representation the Personnel Committee should consider these representations within five working days of the original decision.  If the decision is to confirm non-renewal the employee should be informed in writing of this decision within 24 hours and of their right of appeal.  The employee should be allowed a minimum of ten working days to appeal.

ADVANCE \L 178.30


Any appeal received should be heard by the full Governing Body, excluding members of the Personnel Committee, at the earliest opportunity by mutual consent.  If the appeal is turned down, and the decision not to renew the contract is confirmed, the employee and the LA should be informed in writing within 24 hours.

The LA will write to the employee to terminate the contract with the appropriate notice period and indicating the conditions which apply to the termination.

The Dismissal Procedure must be completed in time for an employee to be given notice in accordance with their Conditions of Service. For Teachers, this is before 28 February, 31 May or 31 October for dismissals on 30 April, 31 August and 31 December respectively.  

For non-teaching staff this must be completed to give the minimum notice period or one week for each year of continuous service up to a maximum of twelve weeks.

APPENDIX THREE

CODE OF PRACTICE FOR THE USE OF TEMPORARY

AND FIXED TERM CONTRACTS

This Code of Practice has been adopted by the Governing Body of Chapel en le Frith C of E VC Primary School.
Fixed term or temporary contracts for staff will only be considered in the following circumstances:

(i)
Where the appointment is to cover for the absence of another member of staff on maternity leave, secondment or long term illness 


Any cover for short-term illness would be on a supply basis



    ADVANCE \L 1483.30
(ii)
    ADVANCE \L 1509.35(ii)
Where the school can be reasonably certain that the budget and/or pupil numbers will fall to such an extent that the existing level of staffing cannot be sustained in the next financial year.

(iii)
Where the post is to be filled on a permanent basis but there is a need for a short-term appointment while a permanent appointment is being made.

(iv)
  In the lead up to the re-organisation or closure of a school.

(v)
To meet a change in curriculum needs arising from a short-term increase in  demand for particular subject or to provide additional support in a particular area.

(vi)
To meet a temporary increase in pupil numbers during the course of a year which necessitates additional staffing for a fixed period.

(vii)
Where the post is responsible for a new initiative or function for which the longer term future is uncertain.  This includes externally funded posts (eg. Through government grants).

Fixed Term or Temporary contracts will not be used to:

(i)
Assess the suitability or competence of employees.

(ii)
Reduce salary costs.

ADVANCE \R 1084.80
The letter of appointment for a fixed term or temporary contract will include a clear statement of the purpose of the contract, and a clear explanation as to why the particular post needs to be filled on a fixed term or temporary basis.  It will also include the anticipated length, and the reason why it will terminate once its purpose is fulfilled.



     ADVANCE \R 850.80

ADVANCE \R 825.80
Fixed term contracts will be made for the minimum period necessary in order to meet identified need.  

Whenever possible a temporary or fixed term contract will not extend beyond the end of the school year in which it is made.

The Governing Body will extend the temporary contract on an appropriate basis if the same or a similar suitable alternative post is available. 

The Governing Body will provide, when requested, the LA and recognised Trade Unions and Professional Associations with statistical information relating to fixed term or temporary contracts issued in circumstances described above.

The Governing Body acknowledges and will follow advice from Derbyshire LA. All contracts of employment will be permanent unless it can be demonstrated that the contract is temporary, or fixed term, for a period of less than 1 year, or for one of the circumstances listed above.

The Governing Body will follow an appropriate and proper dismissal procedure when ending temporary or fixed term contracts of employment.

APPENDIX FOUR

JOB SHARING FOR TEACHING STAFF

1 
TERMS OF REFERENCE

1.1 
What Is Job Sharing?

Job sharing is an arrangement where two (or more) people voluntarily share the responsibilities and duties of one full-time post and where the salary and benefits of that post are shared, proportionate to the hours that each works.

The working week may be split in any one of a number of ways, according to agreement e.g. morning/afternoons, three days/two days, etc.

In primary and secondary schools for example, teachers could share the teaching of the same class of children throughout the year and share any curricular or pastoral responsibilities, share a timetable which might involve a teacher with a number of different classes etc.

2 
PARTICIPATION

2.1 To Whom Might Job Sharing Appeal?

The teachers to whom job sharing might be attractive include the following:-

​

(i) 
Women who wish, or need, to return to work immediately after an absence for maternity but who seek to make that return part-time rather than full-time.

(ii) 
Mature teachers who, after an absence of some years from the profession, would like to come back into teaching but who would prefer to make their return on a part-time basis.

(iii) 
Any two part-time staff already employed within a school who wish to consolidate their position.

(iv) 
Any two full-time staff already employed within a school who no longer wish to teach full-time and who would prefer to share one post.

(v) 
Members of staff who would welcome a decrease in their professional responsibilities/ workload because of the increased burden of responsibility for a dependent relative, or other domestic commitment.

(vi) 
Male members of the profession who would welcome an opportunity, afforded by the transition from full-time to part-time employment, to play a more active role in rearing their children.

(vii) 
Teachers who wish to pursue an intensive course of study not feasible while in a full-time post.

(viii) 
Teachers nearing retirement who would like to ‘ease out’ of their professional commitments (see Section 4.5 for superannuation implications).

2.2 Recruiting Job Sharers

Here are four ways that job sharing posts could take place.

(a) a vacant full-time post is advertised


(b) one partner leaves a job share


(c) two or more staff wish to share one post

(d) the existing full-time member of staff wishes to share his/her post 

NB Where appropriate a period of probation would be necessary in accordance with the Authority’s normal arrangements.

Examples

(a) A vacant full-time post is advertised - this would have to be advertised as open to both part and full-time applicants. Authority-wide or national advertisement would take place as appropriate. 

(b)
One partner leaves the job share -

(i) the remaining postholder should be consulted to see if they wish to continue with a new partner or take up full-time employment in that post; 


(ii) the vacant part of the job share post is advertised in the normal way;

(iii) 
arrangements should be made for short-listed candidates to meet the remaining part post-holder during their pre-interview visit to the establishment;

(iv)
interviews should be carried out and an appointment recommended to the Authority under arrangements made by the Governing Body in accordance with the Instrument and Articles of Government.

(c)
Two or more existing full-time postholders on the same grade working in the same department and with similar job descriptions wish to share one post. Conditional upon the staff concerned relinquishing their full-time posts, arrangements be made for their appointment on a job share basis without advertisement, subject to the approval of the Governing Body and the Head/Head of Establishment whose responsibility it is to consider the internal arrangements of the school (such agreement not to be unreasonably withheld).


Similar considerations should be given to requests from full-time postholders on different grades or in different departments, although it is recognised that such cases pose more complex problems.

(d)
Subject to the approval of the Governing Body and the Head/Head of Establishment, such agreement not to be unreasonably withheld, and conditional upon the member of staff concerned relinquishing his/her full-time post, the balance of the shared post to be advertised and filled in a similar way to 2(b).

3 
THE IMPLICATIONS OF JOB SHARING

3.1
For the Individual Teacher

Job sharing is a form of part-time work but, since one of its basic principles is that it should not be confined to the lowest pay level in any field of employment, it is particularly attractive to the vast number of teachers for whom part-time service is frequently equated with MPS appointments and a lack of promotion prospects. Job sharing may also provide an opportunity to continue working at the same level of involvement and interest at a time when the teacher is unable or unwilling to work full-time.

Because the fundamental concept of job sharing is the allocation between the postholders of the responsibilities and duties of a full-time post, another major attraction is the job satisfaction gained from not only the stimulus of shared commitment but also from that substantial involvement in the corporate life of the school which effective job sharing demands. The difficulty here for the individual teacher is the finding of a compatible job sharer, with not only qualifications to match the needs of the post but also with the ability to work in close liaison with the joint holder of the post.

Any teacher approaching retirement may be attracted to job sharing because it offers an opportunity to ease out of teaching commitments in the years immediately prior to retirement: however under the current Teachers’ Superannuation Regulations, a transition to part-time service immediately before retirement could result in adverse effects upon pension benefits. 

Teachers would need to be advised about the implications of making a transition at that stage of their career.

What are the advantages of job sharing to job sharers?

(a)
job sharing offers more opportunities for part-time work

(b)
it can let people who want part-time work find a job which matches their skills

(c) it can give people who cannot work full-time a chance to work


(d) 
it can make the return to work after maternity leave easier


(e) 
it creates an opportunity to pursue interests other than work

(f) it allows people to keep their skills up to date. 

What are the disadvantages?

(a)
job sharers earn less than if they work fulI-time

(b)
preparation time for lessons, familiarisation with syllabuses, the need to establish regular communication with the job sharer and other such duties may lead to a job sharer doing more than half the work for half the pay.

(c)
job sharers may feel less satisfaction with their work particularly with examination classes, because of the shared responsibility.

(d)
the effect on future promotion prospects is unclear.

3.2
For the School

Since the Head is responsible for the internal organisation and management of the school, including the deployment of staffing resources, decisions on the introduction of any job sharing scheme must come within the purview of the Head/Head of Establishment concerned. Some of the considerations to be borne in mind in evaluating the impact of job sharing in a school are as follows:​-

i. As far as the children in the school are concerned, the impact of job sharing at primary level may militate against the basic philosophy of those primary schools where the curriculum is integrated and child focused. On the other hand, job sharing offers an opportunity for utilising a wider range of curriculum expertise within the primary school.

ii. At secondary level, the impact of job sharing may have a different significance, since the employment of subject specialists accustoms classes to a variety of teaching staff. Here, job sharing may result in the employment of subject specialists who would not be available for full-time employment.

iii. In both Primary and Secondary Schools consideration would need to be given to ensuring the necessary collaboration between the sharers of a particular job on curriculum and pastoral matters. The greater the responsibilities of the postholders, the more time will be required for joint planning and co-ordination.

iv. One of the disadvantages of the employment of a number of part-time teaching staff in any one school is the additional complexities in timetabling.

v. The difficulty of matching two appropriately-qualified and compatible job sharers could be considerable, particularly in a situation where a successor to one of the job sharers is required.

vi. Where two people have the shared responsibility for one post, absences for medical and dental appointments etc may well be minimised where they can be arranged to take place outside working hours.

vii. There is a possibility that there may evolve a more stable workforce, particularly where young mothers are concerned, as at present, many women leave teaching for a period of years when they start a family, often because no opportunity exists for them to work at a part-time level while rearing a family.

viii. Job sharing may involve two, rather than one, postholders in school activities and clubs etc. thus increasing the range of activities possible.  There is an unquantified assumption that a larger contribution is made in terms of work, enthusiasm and energy, by two people sharing a post than from one person occupying that post in totol.

3.3 For the Education Service

The possibility that job sharing may be seen as a means of regulating the teaching force could result in pressure being exerted upon teachers to participate where they would otherwise not do so. It is essential that the basis of job sharing should remain a matter of voluntary participation by the individual teacher.

In the long term, job sharing could bring about the limitation of promotion opportunities for full-time staff, but job sharing should be seen in the context of the motivation of those who share the post, particularly since, where children are the motivation for one or both sharers, the job sharing phase may not be permanent. In any case, teaching posts once shared do not have to remain shared.

What are the advantages for the employer?

(a)
there can be a reduction in staff turnover

(b)
increased efficiency as a result of greater flexibility of staff, e.g. the possibility of peak period coverage

(c)
the availability of a wider range of skills than can be provided by one full-timer

(d)
job sharing may make it possible to employ talented people who are not available for full-time work

What are the disadvantages for the employer?

(a)
extra administration costs

(b)
increased communication time will be necessary in some jobs

(c)
increased supervision may be necessary

(d)
extra training costs.

4 
ESSENTIAL CONSIDERATIONS IN ESTABLISHING JOB SHARING SCHEMES

Whatever the basis of consideration for a job sharing scheme a number of essential factors must be taken into account. They are as follows:​-

4.1
Contract of Employment

(i) 
Where a post is to be shared, each of the postholders should be employed under an individual, and not a joint, contract of employment for a regular part-time teaching post. It is essential that the job security of one postholder is not automatically dependent upon the continued employment of the other, as could be the case in a joint contract.

(ii)
Where one or both of the postholders moves from full-time to part-time service, it should be made clear that the transition involves the ending of the existing contract of employment and the establishment of a fresh contract on a permanent part-time basis. 

(iii) 
There should be set out in writing an agreed definition of the proportion and nature of the responsibilities and duties and workload for each job sharer. If possible, provision should be made for an overlap of time between the job sharers to allow for the considerable degree of communication required for the smooth organisation of the work and duties of the post. The way in which the working week is to be split should be clearly stated. (A minor but peculiar problem may be caused by the allocation of “occasional days” but it is possible to devise local/individual arrangements to equalise the benefits of such holidays).

(iv) 
Provision should also be made within any arrangement for the procedures to be followed when one of the two job sharers resigns from the post. An essential consideration here is that of safeguarding for the remaining job sharer, including the first option to take up the post on a full-time basis should it not be possible to find a suitable replacement.

4.2   Salary

(i) 
There exists within the current School Teachers Pay and Conditions Document no barrier to the holding of a post of responsibility in a part-time appointment. The scale being once determined for the post concerned, the salary to be paid to the individual job sharer should be the appropriate proportion of whatever would be the salary, with relevant allowances, which would be paid if the postholder were working full-time, taking into account the qualifications and experience of the postholder concerned.

(ii)
It should also be borne in mind that if, at any time, a teacher in regular part-time service (in this case, the job sharer) is asked to undertake additional hours of work on a temporary basis, then those extra hours should be paid on the “short notice” basis.

4.3 Pensionable Service

For the purposes of calculating service, part-time work counts towards a teacher reckonable service on a pro-rata basis. For the purpose of assessing the salary taken into account when calculating benefits due the best figure in the last three years service is taken. In the case of a teacher working part-time during that period the calculation is based on the full-time equivalent of the salary during the relevant part of that period. Limited provisions exist whereby some teachers can buy in additional years of service. At present part-time teachers who have not elected to pay pension contributions cannot commence to make such contributions.

In view of the complexity of the pension position, part-time teachers and teachers approaching the end of their work lives should take advice on the financial implications of job sharing on their pension benefits. Such advice would need to be sought on an individual basis as the impact of job sharing and benefits for which a teacher would be eligible will vary according to the particular circumstances of the teacher concerned.

(i)
Teachers Returning After an Absence from the Profession 

These teachers would be well advised to consider maintaining their membership of the Teachers’ Pensions by making a specific election to pay pension contributions on a part-time basis in order to make their service pensionable. This may be achieved by completing TP Form 261 obtainable from the employing authority.

(ii)
Teachers in Transition from Full-time to Part-time Service

These teachers may also make a specific election to pay pension contributions on a part-time basis, as above, but before doing so they should seek specific advice about their individual situation from the Teachers’ Pensions, Department of Education and Skills, Mowden Hall, Darlington, County Durham, DL3 9EE. 

(iii) 
Teachers Nearing Retirement 

Teachers who would welcome an opportunity to ease out of their teaching commitments in the years immediately prior to retirement, by transition to part-time service, should have their attention drawn to the potential effects of such a step upon their pension benefit under the current Teachers’ Pensions Regulations. For that reason, these teachers are advised against making any such step without seeking further advice from their Union.

JOB SHARING FOR TEACHERS

The declared policy of Derbyshire County Council is that the Council shall operate an equal opportunity of employment policy to ensure all people who are interested in, or who are working for the County Council, will receive equal treatment in employment regardless of sex, marital status, sexual orientation, race, creed, colour or ethnic or national origin or disability.

Job sharing is recognised as being one way in which real opportunities can be created for people who presently cannot or do not wish to work full-time, but do want to pursue careers in teaching.

Job sharing is an arrangement where two (or more) people voluntarily share the responsibilities and duties of one full-time post. The salary and benefits of that post are divided between them proportionate to the hours that each works and each person holds a permanent part-time post.

Established full-time postholders who are interested in job sharing their present post should, in the first instance, discuss their proposals with their Head. Prospective job sharers are strongly advised to seek advice from their teacher association on the impact of job sharing on their pension benefits. 
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